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 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to October 25, 2018, at 9:00 a.m., 
in Department 33. 

 

  

 2.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CHEROKEE SIMEON VENTURE I, LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing on this motion is continued by the Court to October 25, 2018, at 9:00 a.m., 
in Department 33.  The Court will issue a substantive tentative ruling on October 24. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ VS. WINCO 
HEARING ON MOTION TO HAVE REQUESTS FOR ADMISSIONS DEEMED ADMITTED 
FILED BY WINCO FOODS, LLC 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Sanctions ordered as requested in the amount of $515 to be paid by 
November 1, 2018. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ VS. WINCO 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO FORM INTERROGS. 
FILED BY WINCO FOODS, LLC 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Verified responses to be served without objection by November 1, 
2018.  Sanctions ordered as requested in the amount of $372.50 to be paid by that same date. 
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 5.  TIME:  9:00   CASE#: MSC16-01133 
CASE NAME: DIRECT CAPITAL VS. SHORTZ 
HEARING ON MOTION FOR ASSIGNMENT OF RIGHTS, etc. 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01133 
CASE NAME: DIRECT CAPITAL VS. SHORTZ 
HEARING ON MOTION FOR ASSIGNMENT OF RIGHTS, etc. 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court continues the Case Management Conference to October 25, 2018, at 9:00 a.m., 
in Department 33. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SIBLEY 
FILED BY MILTON FRANKLIN BRUZZONE 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this demurrer to October 25, 2018, at 9:00 a.m., 
in Department 33. 
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 9.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS/ STEADFAST HILLTOP 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STEADFAST HILLTOP COMMONS LP 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is sustained with leave to amend. Plaintiff shall file and serve 

an amended complaint by November 8, 2018. The amended complaint must address the 

uncertainty issue: specifically Plaintiff needs to clarify if he is suing for any claims other than 

defamation, and if he is then he needs to add those claims as separate causes of action. 

The amended complaint may also include the changes listed in Plaintiff’s request for leave 

to amend.  

Res Judicata 

Defendant argues that Plaintiff’s complaint is barred by res judicata because there was a 

final judgment on the merits in a small claims action between the same parties. This argument 

was raised and rejected by this Court in the last demurrer. This appears to be an improper 

motion for reconsideration, however, occasionally it is proper to for a court to reconsider its prior 

ruling on the sufficiency of the pleadings. (See, Ion Equipment Corp. v. Nelson (1980) 110 

Cal.App.3d 868, 877.) 

Having reconsidered Defendant’s arguments, the Court has not changed its mind. Res 

judicata may apply in this case, but this is not a matter that the Court can decide at this time. 

The Court explained its ruling in its order on the previous demurrer.  

In this demurrer, Defendant spends additional time arguing that the small claims action 

included the slander (or defamation) claim that is the basis of Plaintiff’s claim here and the Court 

will address that argument.  

Defendant points to the portion of the Plaintiff’s claim in the small claims action where he 

asks for “Punitive %’s in Damages, Slander and court cost.” (RJN B: Plaintiff’s Claim: attached 

declaration.) This suggests that Plaintiff may have included a slander claim, however, it is not 

dispositive on that issue. In the damages section Plaintiff asked for $305.94, which was based 

on a calculation of the security deposit that Plaintiff claims he was owed. This calculation was 

based solely on the security deposit and rent owed and not any claim for slander or defamation. 

(RJN B: Plaintiff’s Claim: page 2.) Thus, there is uncertainty here as to what Plaintiff was 

actually asking for in the small claims action and what was decided in that case, which is why 

the Court will not bar Plaintiff’s claim based upon res judicata at this stage in the proceedings.  

Plaintiff’s pre-ligation demand letter does not change this result. Although the letter 

appears to reference both claims for the return of the security deposit and the slander claim, 

it does not necessarily mean that both claims were included in the small claim action.  
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Finally, it is apparent that the current lawsuit makes reference to return of the 

security deposit. To the extent Plaintiff is seeking a return of his security deposit that claim is 

barred by the small claims action. But the FAC also includes reference to Plaintiff’s slander or 

defamation claim and the Court has concluded that that claim is not barred by res judicata at 

the pleadings stage.  

Failure to State a Cause of Action 

Plaintiff’s complaint includes a single claim for “intentional tort”. Plaintiff does not specify 

which intentional tort his claim is for and there are several legal theories stated in the complaint. 

The Court must overrule a demurrer for the failure to state a cause of action if any valid claim is 

alleged based upon the facts. (See, Saunders v. Cariss (1990) 224 Cal.App.3d 905, 908 

[“Erroneous or confusing labels attached by the inept pleader are to be ignored if the complaint 

pleads facts which would entitle the plaintiff to relief. [Citation.]…. Our task is to determine 

whether the pleaded facts state a cause of action on any available legal theory.”].)  

Here, Plaintiff has alleged a claim for defamation. The elements for defamation are: 

(1) a publication that is (2) false, (3) defamatory, (4) unprivileged, and (5) has a natural tendency 

to injure or causes special damage. (Taus v. Loftus (2007) 40 Cal.4th 683, 720; see also, Smith 

v. Maldonado (1999) 72 Cal.App.4th 637, 645.) Libel is a type of defamation that requires “a 

false and unprivileged publication by writing, printing, picture, effigy, or other fixed 

representation to the eye, which exposes any person to hatred, contempt, ridicule, or obloquy, 

or which causes him to be shunned or avoided, or which has a tendency to injure him in his 

occupation.” (Civ. Code §§ 44 and 45.) When alleged defamatory statements are “ambiguous, 

the plaintiff must also allege the extrinsic circumstances which show the third person reasonably 

understood it in its derogatory sense (the inducement.” (Smith, supra, 72 Cal.App.4th at 646.) 

Here, Plaintiff has alleged that with the “Statement of Deposit Accounting” Defendant 

“created a [2] false negative [3] fake debt against Plaintiff in the amount of $144.06…” (FAC 

3:17-19.) Plaintiff also alleged that the Statement of Deposit Accounting claims “a fake, 

fraudulent [8] false $144.06 debt”. (FAC 5:1.) Plaintiff alleged that Defendant “published the 

‘Statement of Deposit Accounting’ document or receipt [11] without a judgment or verification to 

co-Defendant  National Credit Systems Inc. ….” (FAC 5:3-5.) Plaintiff alleged that this document 

“was seen and read by collections who reside in and around 3750 Naturally Fresh Blvd., Atlanta 

Ga 30349 and they understood it as a debt.” (FAC 5:5-7.) Plaintiff also alleged that Defendant 

“set [sic] off a negative credit report to the three major credit bureaus Experian, Transunion and 

Equifax with the fraudulent libels on its face ‘Statement of Deposit Accounting’ and those credit 

bureaus who saw and heard it in a way which exactly defamed Plaintiff’s Credit Score…” (FAC 

6:1-4.) These alleged facts are sufficient for the Court to find that the “Statement of Deposit 

Accounting” is defamatory, has a tendency to injure Plaintiff, is false and that Defendant 

published the Statement of Deposit Accounting to third parties.  
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Therefore, the Court concludes that the facts alleged state a valid claim for defamation 

and the demurrer for the failure to state a cause of action fails.  

Uncertainty 

Defendant argues that the complaint is so uncertain that Defendant cannot respond to it. 

“[I]n pleading, the essential facts upon which a determination of the controversy depends should 

be stated with clearness and precision so that nothing is left to surmise. [Citation.] Those 

recitals, references to, or allegations of material facts which are left to surmise are subject to 

special demurrer for uncertainty. [Citation.]” (Ankeny v. Lockheed Missiles & Space Co. (1979) 

88 Cal.App.3d 531, 537.) 

The FAC adds several references to legal theories and statutes that were not in the 

original complaint. It includes a number of possible legal theories and state and federal statutes 

that do not relate to a defamation cause of action. This has the effect of making the FAC less 

clear than the original complaint. Although the Court finds that Plaintiff has alleged a claim for 

defamation, it is not clear if Plaintiff is attempting to allege any other causes of action, and if so 

what those claims may be. If Plaintiff intends to bring any claims other than defamation they 

must be included in separate causes of action. (See, California Rules of Court, Rule 2.112.)  

Therefore, the Court sustains the demurrer for uncertainty with leave to amend. If Plaintiff 

intends to allege any causes of action other than defamation, he must specify each claim as a 

separate cause of action and allege facts supporting the required elements for each additional 

claim. For example, if Plaintiff wants to allege a claim for fraud then he should allege fraud as a 

separate cause of action and title the cause of action as “fraud”. In addition, he must include 

facts for each of the required elements of a fraud claim.  

Other Matters 

Defendant’s requests for judicial notice are granted. The Court takes judicial notice of 

Plaintiff’s complaint in this case and takes judicial notice of the documents filed in the small 

claims case of Logan v. Steadfast Management Inc., et al. (Contra Costa Superior Court Case 

No. RSC17-0080.) 

 

  

10.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for leave to amend is granted as unopposed.  

Plaintiff’s motion includes a list of the changes that he wants to make in amending his 

complaint. He did not file a copy of the proposed second amended complaint as required by 
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California Rules of Court, Rule 3.1324(a). However, an unfiled copy was provided to the Court. 

(The motion and proposed SAC were served on Defendant.) The Court excuses this 

rule violation.  

Leave to amend is generally granted, except when there is unreasonable delay and 

prejudice to the opposing party. (See, Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 

487.) It does not appear that there is unreasonable delay as Plaintiff filed his request to amend 

his complaint about one and half months after he filed his First Amended Complaint. In addition, 

there appears to be no prejudice to Defendant. Therefore, leave to amend is appropriate. That 

being said, Plaintiff should review the Court’s ruling on the demurrer and edit his proposed SAC 

so that it solves the uncertainty issue raised by Defendant in the demurrer. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GREG MAYON, RAMONA MAYON 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (the “Motion”) filed by Plaintiffs.  The Motion 
is opposed by defendant Joe Bosman (“Defendant”).  For the reasons stated below, the Motion 
is denied without prejudice.   
 
Governing Law 
 
Summary judgment is granted when a moving party establishes the right to the entry of 
judgment as a matter of law. (Code of Civil Procedure (“CCP”) § 437c, subd. (c).)  From 
commencement to conclusion, the party moving for summary judgment bears the burden of 
persuasion that there is no triable issue of material fact and that he is entitled to judgment as a 
matter of law.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  The party moving 
for summary judgment bears an initial burden of production to make a prima facie showing of 
the nonexistence of any triable issue of material fact.  (Id.)  
 
Furthermore, every motion for summary judgment must be accompanied by a “separate 
statement setting forth plainly and concisely all material facts that the moving party contends are 
undisputed.”  Each of the material facts in the statement must be “followed by a reference to the 
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supporting evidence.” (CCP § 437c(b)(1).)  (Italics added.)  This Statement of Undisputed 
Material Facts should separately identify each cause of action, claim, issue of duty or affirmative 
defense and each supporting material fact claimed to be without dispute with respect to that 
cause of action, claim, issue of duty or affirmative defense.  (CRC 3.1350(d).)  The separate 
state of facts should include “only material facts and not any facts that are not pertinent to the 
disposition of the motion.” (CRC 3.1350(d)(2).) 
 
Here, Plaintiffs failed to attach a separate statement of undisputed material facts to their moving 
papers.  Due to this failure, the Motion is denied without prejudice under CCP § 437c(b)(1). 
 
The Court notes that Plaintiffs filed an addendum to the Motion and a separate statement in 
support of the Motion on October 5, 2018.  The separate statement was filed tardy and the 
Court does not consider its contents.  Furthermore, the Court notes that the required separate 
statement must be supported by evidence as required by the governing statute, not mere 
allegations contained in the complaint.    
 
Evidentiary Objections 
 
All written objections to evidence must be served and filed separately from the other papers in 
support of or in opposition to the motion.  (California Rules of Court, Rule 3.1354 (b).)  In 
violation of Rule 3.1354, Defendant improperly submits his objection to the entirety of the 
exhibits proffered by Plaintiffs.  Thus, the Court declines to rule on those objections.  (Hodjat v. 
State Farm Mutual Automobile Ins. Co. (2012) 211 Cal.App.4th 1, 8.) 

 

  

13.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION FOR APPOINTMENT OF HEALTH & SAFETY RECEIVER 
FILED BY GREG MAYON, RAMONA MAYON 
 
Denied. Plaintiffs are no longer residing at the subject property so they lack standing to pursue 
the appointment of a Receiver under Health and Safety Code §17980. Moreover, this 
application is procedurally premature in that the conditions precedent for the appointment of a 
Receiver have not occurred. See H&S §17980.6 and §17980.7. 
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14.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY GREG MAYON, RAMONA MAYON 
* TENTATIVE RULING: * 
 
Before the Court is a petition for writ of mandate (the “Petition”).  The Petition is filed by 
Plaintiffs.  The Petition is unopposed.  For the reasons stated below, the Petition is denied 
without prejudice.  
 
The Petition does not cite supporting authority.  Instead, Plaintiffs offer the Court a sensitive 
narrative about their financial woes, and they ask to be assigned “benefits because the 
premises are the very definition of unsafe...”  Plaintiffs include what appears to be a copy-and-
paste rendition of Health and Safety Code section 17975 et seq. regarding tenant relocation 
assistance.  In apparent efforts to improve the Petition’s chance of success, Plaintiffs filed an 
“addendum to petition for writ of mandate” on October 5, 2018, three court days before the 
hearing and without a proof of service attached indicating that opposing parties had been served 
with the addendum.  Due to the tardiness of the addendum, and because opposing parties may 
not have been served with that document, the Court will not consider its contents in denying 
the Petition.     
 
Additionally, should Plaintiffs elect to refile their Petition, Plaintiffs should consider consulting the 
relevant law provided below.  
 
The addendum to the Petition appears to argue that a government agency had a duty to act, but 
failed to do so.  This failure, according to Plaintiffs, resulted in money damages including 
relocation costs that Plaintiffs believe they are entitled to by statute.  By way of the Petition, 
Plaintiffs seek to recover “all of the government benefits” that Plaintiffs believe they are owed.   
 
A petition for a traditional writ of mandate is proper where, as here, the claim is that an agency 
has failed to act as required by law.  (California Assn. for Health Services at Home v. State 
Dept. of Health Services (2007) 148 Cal.App.4th 696, 705.)  To issue a traditional writ of 
mandate there must be: (1) a clear, present and usually ministerial duty, and (2) a clear, present 
and beneficial right on the part of the petitioner to the performance of that duty.  (Id. at p. 704.)  
Because mandamus is a remedy in equity, the court may not award money damages to a 
successful petitioner.  (Id. at p. 705.) 
 
Plaintiff’s addendum cites California Government Code (“Gov. Code”) § 65863.7 as supporting 
authority.  Subdivision (a) of that section provides: 
 

Prior to the conversion of a mobilehome park to another use... or prior to closure of a 
mobilehome park or cessation of use of the land as a mobilehome park, the person or 
entity proposing the change in use shall file a report on... the impact of the conversion, 
closure, or cessation of use upon the displaced residents of the mobilehome park to be 
converted or closed... 
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Subdivision (e) of Gov. Code § 65863.7 provides: 
 

The legislative body, or its delegated advisory agency, shall review the report, prior to 
any change of use, and may require, as a condition of the change, the person or entity 
to take steps to mitigate any adverse impact of the conversion, closure, or cessation of 
use on the ability of displaced mobilehome park residents to find adequate housing in a 
mobilehome park. The steps required to be taken to mitigate shall not exceed the 
reasonable costs of relocation. 

 
Gov. Code § 65863.7 identifies two different categories of “persons proposing the change” for 
purposes of preparing the required impact report and requirement to mitigate the adverse 
impact of the change as may be required by subdivision (e).  First, if a planning agency’s 
decision results in the change or cessation of use, then the “the local governmental agency is 
the person proposing the change in use.”  (Gov. Code § 65863.7 (i).)  However, if an 
enforcement agency’s decision results in the change, or cessation of use, “as defined in Section 
18207 of the Health and Safety Code, to suspend the permit to operate the mobilehome park,” 
then the mobilehome park owner is the person proposing the change and is required to prepare 
the report and to “take steps to mitigate the adverse impact of the change as may be required in 
subdivision (e).”  (Gov. Code § 65863.7 (j).)   
 
Here, Plaintiffs’ addendum cites Gov. Code § 65863.7 as supporting authority, but Plaintiffs do 
not clearly specify whether subdivision (i), or (j), applies and why.  To satisfy the test cited 
above, Plaintiffs must first identify whether the subject agency is a planning agency or an 
enforcement agency; accordingly, who the “person proposing the change” is, what their 
corresponding duty is, and that Plaintiffs had a clear right to the performance of that duty.  
The Court further notes that Plaintiffs request money damages in their Petition.  As cited above, 
money damages are not appropriate for a traditional writ of mandamus.  And thus, the Court 
could not have granted money damages to Plaintiffs had the Petition been granted. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00503 
CASE NAME: BROWN VS. FRIENDS OF OAKLEY 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 1st & 2nd CAUSES OF ACTION 
FILED BY FRIENDS OF OAKLEY COMMUNITY FOUNDATION, 
* TENTATIVE RULING: * 
 
 
The Court updated its tentative ruling since the last hearing. If any party wants to contest 
this tentative ruling they must notify the Court and opposing counsel by 4pm today.  
 

Defendants Friends of Oakley Community Foundation and Chris Ponsano’s special 

motion to strike causes of action one and two is granted in part and denied in part. The 

motion is granted as to the STA Notice. Paragraphs 26 and 27 are ordered stricken from the 

complaint. Otherwise the motion is denied.  
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Relevant Allegations 

Defendants seek to strike the first and second causes of action (libel per se and libel per 

quod) in the complaint. Defendants have not moved to strike the third cause of action for 

conversion and therefore the Court’s summary of the allegations relates to those relevant to the 

libel claims.  

In 2014, Friends of Oakley received a permit to operate a low power FM Community 

service radio station, KLSN-LP. Defendant Ponsano was appointed as the general manager of 

the station. (Comp. ¶10.) In November 2016, Ponsano asked Plaintiff to help him install a 

transmitter for the radio station. (Comp. ¶11.)  

The radio station began broadcasting on January 28, 2017. Ponsano asked Plaintiff to 

be the station’s chief engineer, which Plaintiff agreed to. (Comp. ¶13.) In or around May 2017, 

the station’s transmitter failed. Plaintiff offered to let the station use a transmitter he owned as a 

temporary fix, but cautioned that a new transmitter needed to be purchased by the station. 

(Comp. ¶14.) Defendants never purchased a new transmitter despite several requests to do so 

from Plaintiff. (Comp. ¶15.) 

 By January 2018, the station was not offering live shows and only running on 

automation. (Comp. ¶15.) On January 18, 2018, the station’s hard drives on the automation 

system crashed and Plaintiff restarted the automation system on the next day. (Comp. ¶¶16 & 

17.) However, the media imaging libraries were missing. Plaintiff gave Defendant instructions on 

how to run the station on the limited playlist and then went home due to an illness that kept him 

hospitalized for seven days. (Comp. ¶17.)  

On January 24, 2018, Ponsano emailed Scott Carlisle, a friend and colleague of 

Plaintiffs. The email stated that “Jeff Brown is no longer associated with KLSN Community 

Radio.” The email went on to let Carlisle know that he should contact Ponsano if he wanted to 

be part of the station. (Comp. ¶18.) Carlisle asked who was at fault. (Comp. ¶18.) In response to 

Carlisle’s email, Ponsano stated “Jeff had a temper tantrum and vandalized the station. He also 

threatened the board president. So, I supposed it was him.” (Comp. ¶18.)  

On January 30, 2018, the transmitter failed. Plaintiff went to the site tower and found a 

note from the tower owner, asking “who are you?” and “what is your contract number?”. (Comp. 

¶19.) Plaintiff attended the Friends of Oakley public meeting on February 6, 2018 and reported 

that the transmitter failed and mentioned the note he found on the tower. (Comp. ¶20.)  

On February 14, 2018, Defendants terminated Plaintiff’s relationship with the radio 

station. (Comp. ¶21.) Two days later, Defendants posted the following on the radio station’s 

Facebook page: “ We regret to report that what was at first thought to be a simple equipment 

failure now appears to be a deliberate act of sabotage by a disgruntled volunteer.” (Comp. ¶22.) 

A few days later, Plaintiff was contacted by the Oakley Police Department and informed that 

Defendants had filed a complaint against Plaintiff for allegedly stealing property from the station. 
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(Comp. ¶24) On February 28, 2018, Plaintiff’s attorney sent a letter to Defendants requesting 

that they take down the statements on the station’s Facebook page and withdraw their 

complaint to the police (Comp. ¶25.)  

On March 5, 2018, Plaintiff attended another public meeting where Plaintiff produced the 

transmitter board, showing it had failed and was not sabotaged. (Comp. ¶25.) Later that 

evening, Defendants filed a Notification of Suspension of Operations/ Request for Silent STA 

(“STA Notice”) with the FCC. The STA Notice stated in part, that “KLSN HAD EXPERIENCED 

VANDALISM OF OUR STUDIO FACILITY AND BROADCAST TOWER SITE. SEVERAL 

PIECES OF KEY EQUIPMENT, INCLUDING AN AUDIO PROCESSOR AND OUR 

TRANSMITTER HAVE BEEN STOLEN. COMPUTER DRIVES CONTAINING BROADCAST 

CONTENT… HAVE BEEN ERASED AND DAMAGED. … THE PERPETRATORS HAVE BEEN 

IDENTIFIED AND A REPORT HAS BEEN FILED WITH THE OAKLEY POLICE 

DEPARTMENT.” (Comp. ¶26.) The STA Notice included a police case number and contact 

information for a police officer. (Comp. ¶26.) The officer identified was the one that had contact 

Plaintiff and the case number was the one for Defendants complaint against Plaintiff. (Comp. 

¶27.) 

The libel per se and libel per quod claims are based on the following statements: (1) the 

Ponsano email, (2) the Facebook post and (3) the STA Notice. (Comp. ¶¶ 18, 22, 26, 29 and 

38.)  

Merits of the Motion 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.] The court does 

not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to whether the 

plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment. It accepts the plaintiff's evidence as true, and evaluates the 

defendant's showing only to determine if it defeats the plaintiff's claim as a matter of 

law. [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

Typically, the Court determines whether a complaint involves protected activity by 

reviewing the allegations in the complaint and what alleged facts support each claim. (See, e.g. 

Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 217, 218-219 [rejecting 

defendant’s argument that the court should consider defendant’s evidence of what plaintiff’s 

claim was about].) Here, it is clear that Plaintiffs’ claims are based on certain statements made 

by the Defendants. In this situation, the Court can then consider the evidence offered by the 

parties when deciding whether the statements are protected activity. (See, e.g. D.C. v. R.R. 
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(2010) 182 Cal.App.4th 1190, 1226.; Nygård, Inc. v. Uusi-Kerttula (2008) 159 Cal.App.4th 1027, 

1042.) At this stage, Defendant has the burden of showing that the statements are protected 

activity. (Nygård, Inc., supra, 159 Cal.App.4th at 1036.)   

Protected activity includes “any written or oral statement or writing made in a place open 

to the public or a public forum in connection with an issue of public interest… .” (Code Civ. Proc. 

§ 425.16 (e)(3).) As well as, communications made “in connection with a public issue or an 

issue of public interest.” (Code Civ. Proc. § 425.16 (e)(4.) It is worth noting that “subdivision 

(e)(4) applies to private communications concerning issues of public interest” and does not 

require a public forum. (Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 1545, 

1546.)  

That being said, the Facebook post was likely made in a public forum and therefore, that 

post, if it involved a public issue, would be protected under both subsections (e)(3) and (e)(4). 

The radio station’s Facebook page has at least 334 followers. (Ponsano Decl. ¶8.) Thus, the 

Facebook page appears to be a website accessible to the public and consequently a public 

forum. (See, D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 [“ ‘ “Web sites accessible to the 

public … are ‘public forums’ for purposes of the anti-SLAPP statute.” ’ [Citations.]”].)  

Under both subsections (e)(3) and (e)(4), the main question is whether something is a 

matter of public interest. Whether something is an issue of public interest is construed broadly. 

(Gilbert v. Sykes (2007) 147 Cal.App.4th 13, 23; see Rivera v. First  DataBank, Inc. (2010) 187 

Cal.App.4th 709, 716.) An issue of public interest is “any issue in which the public is interested.” 

(Rivera, at p. 716, quoting Nygård, Inc., supra, 159 Cal.App.4th at 1042.)  

When determining if a matter is an issue of public interest, courts have used the 

following guidelines:  

“ ‘A few guiding principles may be derived from decisional authorities. First, “public 

interest” does not equate with mere curiosity. [Citations.] Second, a matter of public 

interest should be something of concern to a substantial number of people. 

[Citation.] Thus, a matter of concern to the speaker and a relatively small, specific 

audience is not a matter of public interest. [Citation.] Third, there should be some 

degree of closeness between the challenged statements and the asserted public 

interest [citation]; the assertion of a broad and amorphous public interest is not 

sufficient [citation]. Fourth, the focus of the speaker's conduct should be the public 

interest rather than a mere effort “to gather ammunition for another round of 

[private] controversy … .” [Citation.] Finally, “those charged with defamation 

cannot, by their own conduct, create their own defense by making the claimant a 

public figure.” [Citation.] A person cannot turn otherwise private information into a 

matter of public interest simply by communicating it to a large number of people. 

[Citations.]’ [Citation].)”  
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(Terry, supra,  131 Cal.App.4th 1534,1546–1547; see also, Weinberg v. Reisel (2003) 110 

Cal.App.4th 1122, 1132-33.) 

Email 

The email does not discuss the station being off the air, but rather relates only to Plaintiff 

no longer being associated with the radio station. Thus, the email relates to a private dispute 

between Plaintiff and Defendants. Defendants have not carried their burden of convincing this 

Court that the email relates to a matter of public interest.  

Facebook Post and STA Notice 

The Facebook post and STA Notice, however, do involve matters of public interest. 

Although Plaintiff tries to characterize these statements as a private dispute between two 

individuals, these communications go beyond a private dispute. Each of these communications 

explains why the radio station went off the air. Plaintiff has presented evidence that shows that 

the radio station was not following its plan to operate as a non-profit community radio station. 

However, the parties agree that KLSN aired in the Oakley, Brentwood and Antioch communities 

and that it was supposed to be a community radio station. Thus, some matters related to the 

radio station – such as why it was not on air – would be matters of public interest to the local 

community. This conclusion is bolstered by the fact that after the radio station went off the air, 

“many listeners, other volunteers, and community members” asked why the radio station was 

not broadcasting. (Ponsano Decl. ¶17.) The general manager of the station, still receives 

inquiries from the public about when the station will resume broadcasting, which Ponsano 

estimates as about 10 inquiries per week (although the number as lessened over time). 

(Ponsano Decl. ¶18.)  

Defendants try to equate the dispute in this case with the in Weinberg. In Weinberg, the 

plaintiff and defendant were both token collectors and part of a relatively small community 

engaged in that hobby. Defendant accused plaintiff of stealing one of his special tokens and 

then engaged in a campaign to get plaintiff banned from token collectors’ events. Defendant 

made several allegedly defamatory statements about plaintiff to others. (Weinberg, supra, 110 

Cal.App.4th at 1127-1129.) Here, unlike in Weinberg, the dispute goes beyond an alleged theft 

of a token and involves the question of why a local non-profit radio station is not operating. Thus 

the issue here is one of public interest while the one in Weinberg was not.  

Police Report  

Plaintiff notes that filing a false police report is not protected activity. That is true, 

however, in the anti-SLAPP context it must be undisputed that the police report was false. For 

example, Lefebvre v. Lefebvre (2011) 199 Cal.App.4th 696, 705-706 applied the illegality 

exception stated in Flately v. Mauro (2006) 39 Cal.4th 299. Here, Defendants do not admit that 

the police report was false and therefore, the Court cannot find that it is undisputed that 

Ponsano’s report to the police was false. In such a situation, making a report to the police is 
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protected activity. (See, Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1511-12.) However, 

Plaintiff’s complaint did not identify the statements to the police as a basis for his complaint. And 

therefore, while this conduct may be protected, it is not the basis of Plaintiff’s complaint, but 

incidental to the claims. Thus, Plaintiff need not show a probability of prevailing on the merits as 

to the complaint to the police report itself.  

Probability of Prevailing 

Having found that the complaint involves protected activity, the burden now shifts to 

Plaintiffs to show a probability of prevailing on the merits. Here, the Court considers whether 

“plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment”. (Baral, supra, 1 Cal.5th at 385.) The Court “accepts the plaintiff's 

evidence as true, and evaluates the defendant's showing only to determine if it defeats the 

plaintiff's claim as a matter of law.” (Ibid.)  

“Defamation is an invasion of the interest in reputation. The tort involves the intentional 

publication of a statement of fact that is false, unprivileged, and has a natural tendency to injure 

or which causes special damage. [Citations.] Publication means communication to some third 

person who understands the defamatory meaning of the statement and its application to the 

person to whom reference is made. Publication need not be to the ‘public’ at large; 

communication to a single individual is sufficient. [Citations.]” (Smith v. Maldonado (1999) 72 

Cal.App.4th 637, 645.) 

At this stage in the analysis, the Court is only concerned with the Facebook post and the 

STA Notice as those are the two items that constitute protected activity.  

Privileged Conduct 

At the first hearing on this motion, Defendants stated that they were opposing the Court’s 

tentative ruling and for the first time indicated that they wanted to argue that the STA Notice was 

privileged under Civil Code section 47(b). Plaintiff was unware of this argument until the hearing. 

(Although it still would have been short notice, Defendants’ counsel should have informed 

Plaintiff’s counsel of this new argument when they notified her that they would be contesting the 

tentative ruling). The Court continued the hearing to allow Plaintiff to brief this issue. The Court 

appreciates Plaintiff’s supplemental brief, which made some good arguments against the 

application of the privilege. Ultimately, however, the facts here require the Court to find that the 

STA Notice is privileged under Civil Code section 47(b).   

“The usual formulation is that the privilege [under section 47(b)] applies to any 

communication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other 

participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have some 

connection or logical relation to the action. [Citations.]” (Silberg v. Anderson (1990) 50 Cal.3d 

205, 212.)  
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The two questions relevant to this case are whether the STA Notice meets the first 

element and whether the statements in the STA Notice have some connection or logical relation 

to the FCC filing and whether the statements achieve the objectives of the FCC filing. There is 

no dispute that element two has been met as Plaintiff is suing the Defendants who filed the STA 

Notice for statements made in that notice.  

Civil Code section 47(b) applies to judicial and legislative proceedings, as well as “any 

other official proceeding authorized by law.” It is this last category that may include the STA 

Notice. The phrase “in any other official proceeding authorized by law” “has been interpreted to 

encompass those proceedings which resemble judicial and legislative proceedings, such as 

transactions of administrative boards, and quasi-judicial and quasi-legislative proceedings. 

[Citations.]” (Frisk v. Merrihew (1974) 42 Cal.App.3d 319, 323; see also Tiedemann v. Superior 

Court (1978) 83 Cal.App.3d 918, 924.) In addition, “ ‘[a] communication to an official 

administrative agency, which communication is designed to prompt action by that agency, is as 

much a part of the “official proceeding” as a communication made after the proceedings have 

commenced.’ [Citations.]” (Braun v. Bureau of State Audits (1998) 67 Cal.App.4th 1382, 1390.) 

Plaintiff argues that the STA Notice is not an “other official proceeding” because the filing 

was not designed to do anything. This is not true. When a low-power frequency modulation 

station will not be broadcasting at least 36 hours per week, a licensee must request and be 

granted a special temporary authorization (“STA”). (47 C.F.R. §73.1635.) Thus, an STA notice is 

a request for the FCC to do something: to grant a station’s request to remain silent.  

In addition, the filing of the STA Notice appears to be a quasi-judicial proceeding. 

Although Plaintiff argues that the FCC simply reviews the STA Notices for procedural 

compliance this does not appear to be entirely correct. Section 73.1635(b) gives the FCC some 

sort of discretion with regards to these requests. (47 C.F.R. §73.1635(b) [“[a]n STA may be 

modified or cancelled by the FCC without prior notice or right to hearing.”].) In addition, an STA 

may be granted for an initial period not to exceed 180 days or 90 days depending on the type of 

request). (47 C.F.R. §73.1635(a)(4).) This also suggests that the FCC can determine the time 

period for an STA and it is possible that this determination could be challenged through a writ 

proceeding. Finally, the STA Notice must “fully describe the proposed operation and the 

necessity for the requested STA.” (47 C.F.R. §73.1635(a)(2).) If the FCC had no ability to grant, 

deny or modify these requests then requiring a full description of the issue would be 

superfluous. Thus, section 73.1635 gives the FCC power to make decisions regarding STA 

notices. In addition, submitting false statements in an STA Notice is punishable by fine or 

imprisonment. (See Brown Decl. Ex. 7 and 18 U.S.C. 1001.) The Court concludes that the 

FCC’s decisions are quasi-judicial and as such constitute an “other official proceeding” under 

Civil Code section 47(b).  

The Court is aware that any station that does not broadcast for one year loses its license 

despite any STA Notice. (47 U.S.C. §312(g).) And that it is the licensee, not the FCC, is 

responsible for resuming broadcasting before the one year is up. (See, In the Matter of Eagle 

Broadcasting Group, Ltd., Memorandum Opinion and Order, 23 FCC Rcd 588, 600-01 (2008) at 
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p. 8.) However, these facts do not negate the requirement that an STA Notice be filed during 

that year.  

The Court appreciates that the FCC routinely relies upon the representations of its 

licensees and applicants in connection with an STA. (See, In the Matter of Eagle Broadcasting 

Group, Ltd., Memorandum Opinion and Order, 23 FCC Rcd 588, 600-01 (2008) at p. 8.) But an 

agency relying on a parties’ representations does not somehow remove the agency’s ability to 

make its own decisions.  

All of these facts taken together leads this Court to conclude that the filing of the STA 

Notice is an “other official proceeding authorized by law”. The Court now turns to the question of 

whether the alleged defamatory statements in the STA Notice have some connection or logical 

relation to the purpose of the STA Notice.  

“The requirement that the communication be in furtherance of the objects of the litigation 

is, in essence, simply part of the requirement that the communication be connected with, or 

have some logical relation to, the action, i.e., that it not be extraneous to the action. A good 

example of an application of the principle is found in the cases holding that a statement made in 

a judicial proceeding is not privileged unless it has some reasonable relevancy to the subject 

matter of the action. (E.g. [cited cases included Carpenter v. Ashley (1906) 148 Cal. 422].) The 

‘furtherance’ requirement was never intended as a test of a participant's motives, morals, ethics 

or intent. [Citation.]” (Silberg v. Anderson (1990) 50 Cal.3d 205, 219-220.) A few paragraphs 

later, the court restated the requirement as one where the statement has some “reasonable 

relevancy to the subject matter of the action.” (Id. at 220.) 

Carpenter v. Ashley (1906) 148 Cal. 422 was cited positively in Silberg. It involved a 

situation where one attorney made accused another attorney of suborning perjury during a 

criminal trial. (Id. at 423.) These statements were unrelated to the pending court proceeding and 

the court found that they were not privileged. (Id. at 426.)  

In Frisk v. Merrihew (1974) 42 Cal.App.3d 319 defendant made statements during a 

school board meeting that were in the form of a personal attack on the plaintiff, a teacher and 

attorney. (Id. at 322.) The Court reversed the trial court’s finding on a directed verdict that the 

statements were privileged. The Court explained that in order for the privilege to apply it “must 

be in the furtherance of the objective of the proceeding.” (Id. at 326.) The court held that the 

statements about plaintiff were not properly before the board as plaintiff was not an employee of 

the school district, was not seeking an adjudication of any sort and his qualifications were not 

properly before the board. (Id. at 327.)   

In Wyatt v. Buell (1874) 47 Cal. 624 the defendant filed an application requesting an 

extension of time. The application explained that the defendant had been in an accident, but 

then went on to give a history of the proceedings and accused his own attorney of colluding with 

the attorney for the adverse party. The court held that these additional statements were not 

privileged as they were “wholly foreign to the application for an extension of time”. (Id. at 625.) 
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Wyatt is perhaps the closest factual situation to this case, however, the even the facts in Wyatt 

involve more of a disconnect between the purpose of the filing and the defamatory statements. 

In addition, Wyatt is an older case that was decided without considering Civil Code section 47. 

In addition, Wyatt appears to have applied a different test than the set out in Silberg and there is 

a question as to whether Wyatt is still good law. (See, e.g. Smith v. Hatch (1969) 271 Cal.App.2d 

39, 48-49.)  

All of Plaintiff’s cited cases involve a clearer distinction between the proceeding and the 

defamatory statements. Here, the distinction is murky at best. Defendants were required by law 

to file an STA Notice that “fully describe[d] the proposed operation and the necessity for the 

requested STA.” (47 C.F.R. §73.1635(a)(2).) The STA Notice explained that the station had 

experienced vandalism and key equipment had been stolen. The STA Notice then referenced 

the police case number and contact information for the investigating officer. Plaintiff argues that 

this reference was unnecessary and went beyond what was required for the STA Notice. But 

Plaintiff’s argument misses the point. The test is not whether the defamatory statement was 

absolutely necessary for the proceeding, but whether it “has some reasonable relevancy to the 

subject matter”. Here the Court must conclude that the reference to the police case number has 

some relevance to the purpose of the STA Notice. Therefore, the Court concludes that the 

statements in the STA Notice were reasonably related to the purpose of the STA Notice.  

The Court finds that the STA Notice meets all the required elements for a pillaged 

statement. Having found that the statements in the STA Notice are privileged, the Court 

concludes that Plaintiff cannot show a probability of prevailing on his claims based on the STA 

Notice.  

Merits of Plaintiff’s Claims 

The Court now turns to whether Plaintiff has shown a probability of prevailing on the 

Facebook post. As an initial matter, the Court finds that the Facebook post has a defamatory 

meanings. A libelous statement is one that “exposes any person to hatred, contempt, ridicule, or 

obloquy, or which causes him to be shunned or avoided, or which has a tendency to injure him 

in his occupation.” (Civil Code § 45.) Here, the Facebook post claims that a volunteer of the 

radio station vandalized the station, which is clearly a statement that exposes Plaintiff to 

contempt or ridicule and has a tendency to injure his occupation since both statements relate to 

Plaintiff’s work as a radio engineer.  

In order to prevail on a defamation claim involving a private figure (such as the Plaintiff), 

one must show: (1) that the defendant made a statement to another person, (2) that this person 

reasonably understood that statement was about the plaintiff, (3) that the statement was false 

and (4) that the defendant failed to use reasonable care to determine the truth or falsity of the 

statement. (See, CACI 1702; 1703.) In addition, a plaintiff must prove that he was damaged or 

other circumstances where damages can be assumed (such as when the defendant knows his 

statements are false). (Ibid.)  
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First, Ponsano admits (and the evidence shows) that he made the Facebook post. There 

also appears to be no dispute that third persons viewed the post. For example, Ponsano admits 

making the Facebook post and states that the station’s Facebook page has at least 334 

followers. (Ponsano Decl. ¶¶8, 17.)  

Second, although the statement did not named Plaintiff directly, a reasonable person 

could understand that the Facebook post was about Plaintiff. Despite Plaintiff’s argument, there 

is no evidence that the Facebook post referred to the police case number. However, given the 

totality of the circumstances and all the evidence provided by the parties, the Court concludes 

that a reasonable person could understand that the Facebook post was about Plaintiff. In 

addition, a reasonable person that saw the STA Notice and police report and then viewed 

Facebook post would conclude that the Facebook post was referring to Plaintiff. (See, Brown 

Decl. Ex. 6 & 7.)  

Third, Plaintiff has presented evidence that he did not vandalize the station and that it 

was equipment failure, not Plaintiff’s actions, that caused the station to stop broadcasting. 

(Brown Decl. ¶¶12-15, 17, 19.) This evidence may be disputed by Defendants, however, in 

determining the probability of prevailing on a claim the Court “accepts the plaintiff's evidence as 

true, and evaluates the defendant's showing only to determine if it defeats the plaintiff's claim as 

a matter of law.” (Baral, supra, 1 Cal.5th at 385.)  

Forth, Plaintiff has presented evidence that Defendants did not use reasonable care to 

determine the truth or falsity of their statements. For example, Plaintiff has presented evidence 

that he did not vandalize the equipment and that he explained this at a meeting with the Friends 

of Oakley. (Brown Decl. ¶25.) Ponsano’s declaration explains what occurred in January when 

the station went off the air. (Ponsano Decl. ¶15.) However, most of Ponsano’s declaration fails 

to explain why he thought Plaintiff was at fault for the failed equipment. The key fact that 

Ponsano appears to rely on is his statement that Plaintiff admitted to him that he was 

responsible. (Ponsano Decl. ¶16.) Plaintiff disputes this fact (Brown Decl. ¶18), and at this stage 

the Court must accept Plaintiff’s facts as true. Thus, taking Plaintiff’s evidence as true, there 

appears to be little that would support a claim that Plaintiff vandalized the station.  

 Finally, Plaintiff has shown that he was actually damaged by these statements. Plaintiff 

has applied for several radio engineering jobs, but has not been successful. (Brown Decl. ¶28.) 

The Facebook post was likely viewed by members of the community and there is a reasonable 

inference that the Facebook post harmed Plaintiff’s reputation in the community.  

Therefore, the Court concludes that Plaintiff has shown a probability of prevailing on his 

libel claims based on the Facebook post.  

Conclusions 

As explained above, the Court finds that: (1) the email should not be stricken as it is not 

protected activity; (2) the STA Notice should be stricken because it is protected activity that is 
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privileged; and (3) the Facebook post should not be stricken because while protected activity, 

Plaintiff has shown a probability of prevailing on the merits. The Court is then presented with a 

“mixed cause of action” situation where a cause of action involves both protected and 

unprotected activity.  

Although the parties have not addressed how the Court should handle this situation, the 

Court finds guidance in Baral. There, the court explained that “in cases involving allegations of 

both protected and unprotected activity, the plaintiff is required to establish a probability of 

prevailing on any claim for relief based on allegations of protected activity. Unless the plaintiff 

can do so, the claim and its corresponding allegations must be stricken.” (Baral, supra, 1 Cal.5th 

at 395.) This process is similar to a conventional “motion to strike”. As Baral explained that “the 

Legislature's choice of the term ‘motion to strike’ reflects the understanding that an anti-SLAPP 

motion, like a conventional motion to strike, may be used to attack parts of a count as pleaded. 

[Citations.]” (Id. at 395.)  

Thus, following Baral, the Court will strike allegations related to the STA Notice. The 

Court orders that paragraphs 26 and 27 be stricken from the complaint.  

Objections to Evidence 

Plaintiff’s objections to the declaration of Chris Ponsano: 

1) Overruled. The general manager of the station may state how many residents the 
station reaches. 

2) Overruled. The general manager of the station may provide an estimate on the 
number of station listeners.  

3) Sustained as to what Nielsen states, however, overruled on the statement that the 
radio station is the only station to exclusively serve the communities in East Contra 
Costa County.  

4) Sustained. Lacks of personal knowledge.  
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16.  TIME:  9:00   CASE#: MSC18-00558 
CASE NAME: SWARTZBERG VS. BARANCE 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY SAMER MAJID BARANCE, YANA BARANCE 
* TENTATIVE RULING: * 
 
 Defendants’ motion to strike portions of Plaintiff’s Amended Complaint is continued until 
November 8, 2018 so that this motion can be heard with Plaintiff’s sanctions motion scheduled 
for that day. 
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17.  TIME:  9:00   CASE#: MSC18-00884 
CASE NAME: RENAISSANCE RESIDENTIAL VS. STERLING PROPERTIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SIGNATURE PROPERTIES, INC. 
* TENTATIVE RULING: * 
 

The demurrer of defendant Signature Properties, Inc. is sustained, with leave to amend.  
The court is allowing a longer than normal time to file an amended complaint so plaintiffs can 
conduct party discovery with Sterling or third-party discovery with Signature to obtain a copy of 
the contract and clarify their legal and factual theories.    Any amended complaint shall be filed 
and served on or before January 31, 2019.  The basis for this ruling is as follows. 

 
Background 
 
Plaintiffs are the current owners of the Renaissance Square Apartments, located at 

1825 Galindo Street, in Concord, California (the “Property.”)  They sue defendant Signature 
Properties, Inc. over allegedly defective construction services that Signature provided for a 
prior owner under a contract with defendant Sterling.  The services were completed by 
December 2008.    

 
Signature argues that the complaint fails adequately to allege that plaintiffs are third-

party beneficiaries of the contract between itself and Sterling and therefore fail to establish 
standing for any cause of action requiring privity of contract. 

 
The court rules that plaintiffs have not pleaded enough facts to establish standing.  It will 

first discuss the standing issue, which affects multiple causes of action, and then additional 
issues concerning the individual causes of action.  

 
Standing Issue 
 
The complaint in conclusory fashion alleges on information and belief that plaintiffs are 

“intended third-party beneficiar[ies] of the contracts between Defendant [Sterling] and its 
subcontractors [Signature].”  (Complaint, ¶ 21.)   
 

Lack of standing is not listed as a defect supporting a demurrer under CCP § 430.10.  
Lack of standing is not the same as lack of capacity under CCP § 430.10 (b).   (See Oakland 
Municipal Improv. League v. City of Oakland (1972) 23 Cal.App.3d 165, 170.)  However, a party 
who lacks standing is not entitled to bring a claim and thus is subject to a general demurrer 
under CCP § 430.10 (e) for failing to allege facts sufficient to constitute a cause of action.  
(Id. at 170-171.)  “Where the complaint states a cause of action in someone . . . but not in the 
plaintiff, a general demurrer for failure to state a cause of action will be sustained.” (Ibid.) 

 
Whether a third party is an intended or merely an incidental beneficiary to a contract 

involves construction of the parties' intent, gleaned from reading the contract as a whole in light 
of the circumstances under which it was entered. (Jones v. Aetna Casualty & Surety Co. (1994) 
26 Cal.App.4th 1717, 1724-1725.)  That the contract, if carried out to its terms, would inure to 
the third party's benefit, is insufficient to entitle him to demand enforcement. (Ibid.)  A person is 
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an intended third-party beneficiary if the promisor understood the promisee so intended.  
(Lucas v. Hamm (1961) 56 Cal.2d 583, 591.)  An important consideration is whether recognition 
of a right to performance in the beneficiary is appropriate to effectuate the intention of the 
promisee.  (See Rest. 2d Contracts, § 302; Lucas, supra.)  Thus, for instance, courts have held 
that “intended beneficiaries of a will who lose their testamentary rights because of failure of the 
attorney who drew the will to properly fulfill his obligations under his contract with the testator 
may recover as third-party beneficiaries.”  (Lucas v. supra.)  The third party need not be 
specifically identified in the contract to be a third-party beneficiary of it.  (Harper v. Wausau Ins. 
Corp. (1997) 56 Cal.App.4th 1079, 1086.)  However, “Reading the agreement as a whole in light 
of the circumstances under which it was made, the terms of the agreement must clearly 
manifest an intent to make the obligation inure to the benefit of the third party.”  (Martin v. 
Bridgeport Community Assn., Inc. (2009) 173 Cal.App.4th 1024, 1034.)   

 
The court may determine whether a party is a third-party beneficiary to a contract on a 

demurrer if the terms of the contract are not ambiguous.  (Ibid.; Ascherman v. General 
Reinsurance Corp. (1986) 183 Cal.App.3d 307, 311-312.)  If they are ambiguous, however, 
extrinsic evidence may be required, and third-party beneficiary status may not be capable of 
determination on the face of the pleadings.  (See Fremont Indemnity Co. v. Fremont General 
Corp. (2007) 148 Cal.App.4th 97, 114.)   

 
A person claiming rights under a contract must attach the contract or plead its material 

terms.  (See 4 Witkin California Procedure (5th Ed. 2008, Pleading, § 518-519, pp. 650-651.)  
“Third-party beneficiary status is a matter of contract interpretation. . . . For that reason, the 
contract must be set out in the pleadings.”  (California Emergency Physicians Medical Group v. 
PacifiCare of California (2003) 111 Cal.App.4th 1127, 1138 overruled on other grounds in 
Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1 
Cal.5th 994, fn. 10.)   

 
Here, all the complaint alleges is that plaintiffs, the current owners of the Property, are 

third-party beneficiaries of defendant Sterling’s contracts with its subcontractors for work that 
Sterling.  The complaint does not allege that plaintiffs hired Sterling or any details concerning 
the contracts, such as when they were executed, whether they were oral or written, who the 
contracting parties were, or what the materials terms were.   

 
Under the circumstances here, the court will treat the allegations of paragraph 21 as a 

mere legal conclusion that need not be accepted as true on a demurrer, and it will sustain the 
demurrer to the Third, Fourth, and Fifth Causes of Action on the basis of lack of standing and 
uncertainty, with leave to amend.   (See CCP § 430.10 (e), (f), (g).)   
 

First Cause of Action, Negligence 
 

The standing problem does not undermine this cause of action.  Under appropriate 
circumstances, a subsequent owner may sue a contractor who negligently performed 
construction services or repairs for a prior owner, even though he was neither a party to a 
contract with the contractor nor the third-party beneficiary of such a contract.  (See Siegel v. 
Anderson Homes, Inc. (2004) 118 Cal.App.4th 994, 996 (“We will conclude that, absent proof 
the original owners suffered actual economic injuries as a result of the construction defects (a 
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factual issue properly left for trial), they possessed no causes of action against Anderson that 
precluded [subsequent owners] from maintaining their present claims”); Krusi v. S.J. Amoroso 
Construction Co. (2003) 81 Cal.App.4th 995, 1006 (“It is . . . clear that a tort duty runs from an 
architect, designer, or contractor to not only the original owner for whom real property 
improvement services are provided, but also to subsequent owners of the same property . . .”) 

 
However, defendant also argues that this cause of action is barred by the four-year 

statute of repose for patent defects arising out of construction.  (CCP § 337.1.)  Plaintiffs argue 
the ten-year statute for latent defects applies.  (CCP § 337.15.) 

 
Plaintiffs claim the defects are latent.  They cite paragraphs 17-19 of the Complaint.  

However, those paragraphs do not allege this.  All paragraph 17 alleges is that plaintiffs did not 
discover the defects until after they acquired the Property.  It does not allege when plaintiffs 
acquired the Property or what about the defects makes them latent rather than patent.  Further, 
while plaintiffs argue they only recently discovered the defects, they only cite paragraph 18 of 
the Complaint in support, and paragraph 18 fails to allege a date of discovery.  Therefore, the 
demurrer to this cause of action is sustained with leave to amend.  (CCP § 430.10 (e), (f).)  
In the event of amendment, plaintiffs should bear in mind the pleading requirements set forth in 
Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807 and allege when they acquired 
the Property, when they discovered the defects, and why they could not have discovered the 
defects earlier.   

 
Second Cause of Action, Negligence Per Se 
 
The standing problem does not undermine this cause of action.  However, defendant 

argues this cause of action also fails because negligence per se is not an independent cause of 
action, only an evidentiary presumption by which to establish a claim for negligence.  Plaintiffs 
argue that while negligence per se is not an independent cause of action, they are within their 
rights to allege it as a separate count of negligence, and that they must do so if they wish to rely 
on statutory violations to show a breach of the duty of care.  (See generally Landeros v. Flood 
(1976) 17 Cal.3d 399, 413.) 

 
Plaintiffs illustrate the potential pitfall of failing to specifically allege negligence per se.  

A defendant may later claim he had no burden to address that theory on a motion for summary 
judgment.  (See Millard v. Biosources, Inc. (2007) 156 Cal.App.4th 1338, 1353.   

 
Defendant will suffer no harm if this count remains; plaintiff may if it does not.  Therefore, 

the court overrules defendant’s demurrer to this count to the extent it is based on the argument 
that negligence per se is not a cause of action.  However, the demurrer based on the statute of 
limitations is sustained, with leave to amend.  The demurrer based on plaintiffs’ failure to 
identify any particular statutes, ordinances, or regulations is also sustained, with leave to 
amend.  If plaintiffs wish to allege negligence per se as a standalone count they should allege 
the statutes, ordinances, and regulations on which they rely. (CCP § 430.10 (e), (f).) 

 
Third and Fourth Causes of Action, Breach of Warranty 
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The demurrer to these causes of action is sustained, with leave to amend, because of 
the standing issue detailed above.  Privity is normally required for a breach of warranty theory.  
(Fieldstone Co. v. Briggs Plumbing Products, Inc. (1997) 54 Cal.App.4th 357, 371.)  Privity 
exists here only if plaintiffs are third-party beneficiaries of the contract between Sterling and 
Signature.  Plaintiffs have not adequately alleged facts showing they are third-party beneficiaries 
of that contract.   
 

The demurrer is also sustained on grounds of the statute of limitations for the reasons 
stated previously.  The warranty theories will be governed by the shorter of the applicable 
statute of limitation (presumably CCP § 337) or statutes of repose (CCP § 337.1 or 337.15).  
(Liptak v. Diane Apartments, Inc. (1980) 109 Cal.App.3d 762, 769.)   

 
However, the demurrer is not sustained on the ground that the claim is barred by 

Commercial Code section 2725 (1).  That statute of limitations applies to the sale of goods.  
(See Filmservice Labs. v. Harvey Bernhard Enters. (1989) 208 Cal.App.3d 1297, 1304-1305; 
see Comm’l C. § 2102 (“Unless the context otherwise requires, this division applies to 
transactions in goods . . .”); Mills v. Forestex Co. (2003) 108 Cal.App.4th 625, 642.  The 
complaint does not reveal that plaintiffs’ claims involve a sale of goods.   

 
Fifth Cause of Action, Strict Liability 
 
The demurrer to this cause of action is sustained, with leave to amend, on the issue of 

standing and the statute of limitations.  (CCP § 430.10 (e).) 
 
Sixth Cause of Action, Equitable Indemnity 
 
The demurrer to this cause of action is sustained, with leave to amend.  Equitable 

indemnity is available to shift loss among joint tortfeasors for a loss owed to another party.  
“The doctrine applies only among defendants who are jointly and severally liable to the plaintiff.”  
(BFGC Architects Planners, Inc. v. Forcum/Mackey Construction, Inc. (2004) 119 Cal.App.4th 
848, 852.)  There is no other party to whom both plaintiffs and Signature are subject to liability, 
nor any allegation that plaintiffs and Signature are alleged by anyone to be joint tortfeasors.   

 
The term “indemnity” in a contract can have a meaning that does not require a loss owed 

by one of the parties to the contract to a third party.  (See Dream Theater, Inc. v. Dream Theater 
(2004) 124 Cal.App.4th 547, 552; Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. 
(1968) 69 Cal.2d 33, 36 (indemnity clause in contract could apply to damage to a contracting 
party’s own property and not just to a third party’s property.)  If plaintiffs are claiming they have a 
right to equitable indemnity because they have a right to implied contractual indemnity under the 
contract between Sterling and Signature, they will first have to overcome the standing issue and 
establish the terms of the contract and their status as a third-party beneficiary to it.   

 
On the other hand, if plaintiffs are attempting to obtain “indemnity” from Signature for a 

tort (strict liability or negligence) the court sees no need to allow a separate cause of action 
labeled “equitable indemnity.”  It will require the same elements to be shown in that event as it 
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would on the causes of action for damages caused by the tort.  If that ends up being the sole 
basis for it, the indemnity cause of action would appear to be superfluous. 

 

  

18.  TIME:  9:00   CASE#: MSC18-00884 
CASE NAME: RENAISSANCE RESIDENTIAL VS. STERLING PROPERTIES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

19.  TIME:  9:00   CASE#: MSC18-01314 
CASE NAME: EMPIRE DUNHILL VS. WOODSLINK INTERNATIONAL 
HEARING ON MOTION TO STRIKE DEFENDANT'S ANSWER 
FILED BY EMPIRE DUNHILL, LLC, 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

20.  TIME:  9:00   CASE#: MSC18-01314 
CASE NAME: EMPIRE DUNHILL VS. WOODSLINK INTERNATIONAL 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY EMPIRE DUNHILL, LLC, 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

21.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR HOUSING 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY GRASS VALLEY SH, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 25, 2018, at 9:00 a.m., 
in Department 33. 
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22.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR HOUSING 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court continues this hearing to October 25, 2018, at 9:00 a.m., in Department 33. 

 

  

23.  TIME:  9:00   CASE#: MSL18-00683 
CASE NAME: FAIRCLOTH VS. POWERS 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER TO 
CROSS-COMPLAINT  /  FILED BY JAMES EDWARD FAIRCLOTH 
* TENTATIVE RULING: * 
 
Granted. 

 

  

24.  TIME:  9:00   CASE#: MSL18-03624 
CASE NAME: CAPITAL ONE VS. JACKSON 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY JACK JACKSON 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


